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Calendar No. 39 
115TH CONGRESS REPORT " ! SENATE 1st Session 115–30 

FOLLOW THE RULES ACT 

APRIL 24, 2017.—Ordered to be printed 

Mr. JOHNSON, from the Committee on Homeland Security and 
Governmental Affairs, submitted the following 

R E P O R T 

[To accompany S. 576] 

[Including cost estimate of the Congressional Budget Office] 

The Committee on Homeland Security and Governmental Affairs, 
to which was referred the bill (S. 576) to amend title 5, United 
States Code, to extend certain protections against prohibited per-
sonnel practices, and for other purposes, reports favorably thereon 
without amendment and recommends that the bill do pass. 
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I. PURPOSE AND SUMMARY 

The purpose of S. 576, the Follow the Rules Act, is to protect 
Federal employees from retaliation for refusing to obey an order 
that would violate a rule or regulation. 

II. BACKGROUND AND THE NEED FOR LEGISLATION 

This legislation arises in response to a recent decision in Federal 
court interpreting the scope of a provision within the Whistleblower 
Protection Act, commonly referred to as the ‘‘right-to-disobey’’ pro-
vision. The ‘‘right to disobey’’ provision protects Federal employees 
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1 Whistleblower Protection Act of 1989, § 4(b), Pub. L. No. 101–12, 103 Stat. 16. (1989). See 
also 5 U.S.C. § 2302(b)(9)(D). 

2 Rainey v. Merit Systems Protection Board, 824 F.3d 1359 (2016). 
3 Id. at 2. 
4 Id. at 11. 
5 Dep’t of Homeland Sec. v. MacLean, 135 S. Ct. 913 (2015). 
6 5 U.S.C. § 2302(b)(8)(A); MacLean, 135 S. Ct. at 915 (emphasis added). 
7 MacLean, 135 S. Ct. at 919. 
8 Id. at 921. 
9 Whistleblower Protection Act of 1989, § 2(a)(2), Pub. L. No. 101–12, 103 Stat. 16. (1989). 

from retaliation ‘‘for refusing to obey an order that would require 
the individual to violate a law.’’ 1 

The United States Court of Appeals for the Federal Circuit was 
asked to interpret the scope of that provision recently in Rainey v. 
Merit Systems Protection Board.2 In Rainey, Doctor Timothy Allen 
Rainey, a Federal employee serving as a contracting officer rep-
resentative for the United States Department of State, alleged: 

[T]hat his duties as a contracting officer representative 
had been taken away because he had refused his super-
visor’s order to tell a contractor to rehire a terminated sub-
contractor. Dr. Rainey argued that his refusal was based 
on his view that carrying out the order would have re-
quired him to violate Federal Acquisition Regulation . . . 
by improperly interfering with personnel decisions of a 
prime contractor and requiring the prime contractor to op-
erate in conflict with the terms of the contract.3 

The Federal Circuit held that the ‘‘right-to-disobey’’ provision in 
the Whistleblower Protection Act ‘‘is limited to orders that are con-
trary to a statute, and does not encompass orders that are contrary 
to a regulation.’’ 4 As a result, the Court ruled against Dr. Rainey, 
finding that the agency was justified in its actions against Dr. 
Rainey. 

In limiting the ‘‘right-to-disobey’’ provision, the Federal Circuit 
relied on a 2015 Supreme Court case, Department of Homeland Se-
curity v. MacLean.5 In that case, the Court was interpreting the 
‘‘right-to-disclose’’ provision of the Civil Service Reform Act of 1978, 
which prohibits agencies from retaliating against a Federal em-
ployee who discloses an alleged ‘‘violation of any law, rule, or regu-
lation, or mismanagement, a gross waste of funds . . .’’ so long as 
‘‘such disclosure is not specifically prohibited by law.’’ 6 

The Court reasoned that ‘‘Congress’s choice to say specifically 
prohibited by law’ rather than specifically prohibited by law, rule, 
or regulation’ suggests that Congress meant to exclude rules and 
regulations.’’ 7 Accordingly, the Court held that the limit on lawful 
disclosure applied only to a statute that would prohibit the disclo-
sure, and not to a rule or regulation.8 

As part of its findings in the Whistleblower Protection Act, Con-
gress wrote that ‘‘protecting employees who disclose Government il-
legality, waste, and corruption is a major step toward a more effec-
tive civil service.’’ 9 This Committee takes very seriously its respon-
sibility to ensure whistleblowers who report allegations of waste, 
fraud, abuse, and wrongdoing are protected from retaliation. 

In the 114th Congress, this Committee heard from numerous 
Federal whistleblowers who testified regarding Federal agency re-
taliation against employees who disclose misconduct, waste, fraud, 
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10 Blowing the Whistle on Retaliation: Accounts of Current and Formers Federal Agency Whis-
tleblowers: Hearing Before the S. Comm. on Homeland Sec. & Governmental Affairs, 114th Cong. 
(2015). See also Improving VA Accountability: Examining First-Hand Accounts of Department of 
Veterans Affairs Whistleblowers: Hearing Before the S. Comm. on Homeland Sec. & Govern-
mental Affairs, 114th Cong. (2015). See also Joint Field Hearing: Tomah VAMC: Examining 
Quality, Access, and a Culture of Overreliance on High-Risk Medications, Hearing Before the H. 
Comm. on Veterans’ Affairs and the S. Comm. on Homeland Sec. & Governmental Affairs, 114th 
Cong. (2015). 

11 Majority Staff Report, S. Comm. on Homeland Sec. & Governmental Affairs, The Systematic 
Failures and Preventable Tragedies at the Tomah VA Medical Center, 114th Cong. (2016). 

12 S. 582, 115th Cong. (2017); S. 585, 115th Cong. (2017); A bill to enhance whistleblower pro-
tection for contractor and grantee employees, Pub. L. No. 114–261 (2016). 

and abuse.10 The majority staff for the Committee also issued a 
359-page report about its investigation into systematic failures at 
the Tomah Veterans Affairs Medical Center, detailing the culture 
of fear and whistleblower retaliation at the facility 11 and heard 
from Federal employees who contacted the Committee through the 
Chairman’s whistleblower hotline. In both the 114th and 115th 
Congresses, the Committee passed bipartisan legislation to 
strengthen whistleblower protection laws and to reauthorize the 
Office of Special Counsel, the Federal agency charged with inves-
tigating and redressing Federal employee whistleblower retaliation 
claims.12 

The Committee believes that refusing to obey any order that 
would violate a law, rule, or regulation, or that a Federal employee 
reasonably believes would violate a law, rule, or regulation, is pre-
cisely the type of action from which Federal employees should be 
protected against retaliation. The Follow the Rules Act would en-
sure that Federal employees are protected in these circumstances. 

III. LEGISLATIVE HISTORY 

S. 576, the Follow the Rules Act, was introduced on March 8, 
2017, by Chairman Ron Johnson, Ranking Member Claire McCas-
kill, and Senators Chuck Grassley and Tammy Baldwin. Senator 
Ron Wyden joined as a cosponsor on March 21, 2017. The bill was 
referred to the Committee on Homeland Security and Govern-
mental Affairs. 

The Committee considered S. 576 at a business meeting on 
March 15, 2017. No amendments were offered. The legislation was 
passed by voice vote en bloc with Senators Johnson, Portman, 
Lankford, Daines, McCaskill, Carper, Tester, Heitkamp, Peters, 
Hassan, and Harris present. 

IV. SECTION-BY-SECTION ANALYSIS OF THE BILL, AS REPORTED 

Section 1. Short title 
This section establishes the short title of the bill as the ‘‘Follow 

the Rules Act.’’ 

Section 2. Prohibited personnel action based on ordering individual 
to violate rule or regulation 

This section makes it a prohibited personnel practice to take, fail 
to take, or threaten a personnel action against a Federal employee 
because the Federal employee refused to obey an order that would 
violate a law, rule or regulation. 
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V. EVALUATION OF REGULATORY IMPACT 

Pursuant to the requirements of paragraph 11(b) of rule XXVI of 
the Standing Rules of the Senate, the Committee has considered 
the regulatory impact of this bill and determined that the bill will 
have no regulatory impact within the meaning of the rules. The 
Committee agrees with the Congressional Budget Office’s state-
ment that the bill contains no intergovernmental or private-sector 
mandates as defined in the Unfunded Mandates Reform Act 
(UMRA) and would impose no costs on state, local, or tribal govern-
ments. 

VI. CONGRESSIONAL BUDGET OFFICE COST ESTIMATE 

MARCH 21, 2017. 
Hon. RON JOHNSON, 
Chairman, Committee on Homeland Security and Governmental Af-

fairs, U.S. Senate, Washington, DC. 
DEAR MR. CHAIRMAN: The Congressional Budget Office has pre-

pared the enclosed cost estimate for S. 576, the Follow the Rules 
Act. 

If you wish further details on this estimate, we will be pleased 
to provide them. The CBO staff contact is Matthew Pickford. 

Sincerely, 
KEITH HALL. 

Enclosure. 

S. 576—Follow the Rules Act 
S. 576 would expand the protections against retaliation that are 

currently given to whistleblowers that refuse to violate federal 
laws. Under the bill those protections would be extended to employ-
ees who refuse to violate federal rules and regulations. 

The Merit Systems Protection Board (MSPB) hears claims 
against federal agencies brought by whistleblowers. Expanding the 
scope of the retaliation protections to include violations of federal 
rules and regulations could increase the number of such hearings 
and related costs. However, based on information from the MSPB 
on the likely number of new cases under the bill, CBO expects that 
whistleblower cases dealing with violations of rules and regulations 
would be limited in number. Furthermore, based on an analysis of 
the cost of whistleblower cases, even if the number of cases in-
creased by 20 percent (something CBO thinks would be unlikely) 
under the bill, CBO estimates that the annual cost to process them 
would be less than $500,000. 

Enacting the legislation could affect direct spending by agencies 
not funded through annual appropriations; therefore, pay-as-you-go 
procedures apply. However, CBO estimates that any net increase 
in spending by those agencies would be negligible. Enacting S. 576 
would not affect revenues. 

CBO estimates that enacting S. 576 would not increase net direct 
spending or on-budget deficits in any of the four consecutive 10- 
year periods beginning in 2028. 

S. 576 contains no intergovernmental or private-sector mandates 
as defined in the Unfunded Mandates Reform Act and would im-
pose no costs on state, local, or tribal governments. 
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On February 13, 2017, CBO transmitted an estimate for H.R. 
657, the Follow the Rules Act, as ordered reported by the House 
Committee on Oversight and Government Reform on February 2, 
2017. The two pieces of legislation are similar, and CBO’s esti-
mates of the budgetary effects are the same. 

The CBO staff contact for this estimate is Matthew Pickford. The 
estimate was approved by H. Samuel Papenfuss, Deputy Assistant 
Director for Budget Analysis. 

VII. CHANGES IN EXISTING LAW MADE BY THE BILL, AS REPORTED 

In compliance with paragraph 12 of rule XXVI of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows: (existing law proposed to be omitted 
is enclosed in brackets, new matter is printed in italic, and existing 
law in which no change is proposed is shown in roman): 

UNITED STATES CODE 

* * * * * * * 

TITLE 5—GOVERNMENT ORGANIZATION 
AND EMPLOYEES 

* * * * * * * 

PART III—EMPLOYEES 

* * * * * * * 

Subpart A—General Provisions 

* * * * * * * 

CHAPTER 23—MERIT SYSTEMS PRINCIPLES 

* * * * * * * 
SEC. 2302. PROHIBITED PERSONNEL PRACTICES. 

(a) * * * 
(b) * * * 

(1) * * * 

* * * * * * * 
(9) * * * 

(A) * * * 
(B) * * * 
(C) * * * 
(D) for refusing to obey an order that would require the 

individual to violate a law, rule, or regulation; 

* * * * * * * 

Æ 

VerDate Sep 11 2014 05:55 Apr 25, 2017 Jkt 069010 PO 00000 Frm 00007 Fmt 6659 Sfmt 6611 E:\HR\OC\SR030.XXX SR030S
S

pe
nc

er
 o

n 
D

S
K

4S
P

T
V

N
1P

R
O

D
 w

ith
 R

E
P

O
R

T
S



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2017-04-25T07:37:32-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




